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SUFFOLK UNIVERSITY LAW SCHOOL 

LAW 2955-SOFTWARE LICENSING May 2013 
PROFESSOR MOLDAVE CLOSED BOOK EXAM 
 
This exam is intended to be answered in three hours.  The exam consists of three 
questions.  Please answer all three questions.  Later questions may depend on facts 
included in the previous ones.  Please do not attempt to answer the later questions before 
reading the earlier ones.  Please allocate your time to each question in proportion to the 
indicated percentage of the total exam.  In particular please note the third question 
has a significantly longer time associated with it (50% of total time) compared with 
the first two questions (25% each). 
 
Your answers.  Your answers should be written in narrative form; they should be 
responsive to the questions asked; and they should fully explain your reasoning.  Your 
analysis of the situation is the most critical; the ultimate answer you may come to, while 
certainly important, is less important that the explicit reasoning by which you come to it.  
Please place greater emphasis on licensing issues than more basic intellectual property 
protection issues or any mathematical calculations.  Credit will not be given for irrelevant 
or extraneous information that is not pertinent to the question asked.  
 
For students using bluebooks:  When answering the essay questions in a blue book(s), 
please skip every other line and only write on the front side of each white page of the blue 
book. Do not remove pages from any blue book that contains your answers. It is 
important to write legibly because I can't grade your answers if I can't read them. Each 
blue book should be identified on the front cover as follows:  If you use only a single blue 
book to answer the essays you should write "Book 1 of 1" on the blue book cover. If you 
use two or more blue books to answer the essays you should write "Book 1 of 2" on the 
first blue book cover; then you should write "Book 2 of 2" on the cover of the second 
blue book cover; etc.  Additionally, you must identify the specific essay question 
answered on each blue book cover. 
 
You may write whatever you want on the exam. However, only answers in the blue 
book(s) used to answer the questions (or in the typed submitted answers) will be graded. 
 
A note about the additional enclosed materials:  This is a closed book examination. You 
may not talk to anyone or consult with any sources.  However, I have enclosed additional 
materials that you may wish to refer to in answering the questions.  Use, or citation in 
answers, is not required. 

• The BSD license and the GPL (GNU Public License) v2 -- these are identical to 
the BSD and GPL v2 we discussed in class. 

• Section 365(n) of the Federal Bankruptcy Code 
• Selected portions of the Copyright Act. 
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Question One - 25%  
 
Your client, Jessie Hain (“Jessie”) is an application developer for smartphones who has 
come up with the idea of automobile tire analyzer.  Jessie has formed a company “Tired 
Treads, Inc.” (“TT”) to develop and sell the application.  The application (“App”) would 
collect data from the user about type of car and location of the care, and also have the 
user take a picture of each tire (including its tread wear) with the smartphone camera.  
The data would then be sent back to a central server (the “Server”).  The Server would 
then analyze the data.  The Server would use to picture to compare it against tire tread 
wear data, and determine whether or the tire needed to be replaced, and if so (based on 
information relating to tire prices, weather and the like) make recommendations on which 
tire to buy.  In order to keep costs down, Jessie has used a database program made 
available under the GPLv2 open source licenses as part of the Server software.  Jessie has 
also used open source software to create the App, but the licenses for open source 
software included in the App distributed to customers are under the BSD license. 
 
Jessie has provided you a copy of the end user license agreement (below).  Please 
comment on any issues you concerning terms which are in (or omitted from) the license 
agreement.  There is no need to actually propose the text of terms, just discuss the general 
content of the terms or the issues they raise. 
 
With respect to omitted terms, please concentrate on those terms that are material to IP 
rights, liability and similar major items necessary to protect TT and enable it to operate 
its service (i.e don’t worry about “Export Import”, “US Government Rights” or the like). 
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END USER LICENSE AGREEMENT 

The TT Products (“TT Product(s)”) are licensed, not sold, to you by Tire 
Treads, Inc. (“TT”). Your license to each TT Product that you obtain is 
subject to your prior acceptance of this TT Product End User License 
Agreement. 

This license granted to you for the TT Product by TT is limited to a 
nontransferable license to use the TT Product on any computer or 
smartphone that you own or control.  You may not rent, lease, lend, sell, 
transfer redistribute, or sublicense the TT Product. You may not copy, 
decompile, reverse-engineer, disassemble, attempt to derive the source 
code of, modify, or create derivative works of the TT Product, any 
updates, or any part thereof. Any attempt to do so is a violation of TT’s 
rights. 

You agree that TT may collect and use technical data and related 
information—including but not limited to technical information about 
your device, system and application software, and peripherals—that is 
gathered periodically to facilitate the provision of software updates, 
product support, and other services to you (if any) related to the TT 
Product. TT may use this information, as long as it is in a form that does 
not personally identify you, to improve its products or to provide services 
or technologies to you. 

The license is effective until terminated by you or TT. This will terminate 
automatically without notice from the TT if you fail to comply with any 
term(s) of this license. Upon termination of the license, you shall cease all 
use of the TT Product and destroy all copies, full or partial, of the TT 
Product. 

TT MAKES NO WARRANTY REGARDING THE USE OF ITS PRODUCTS.   

TT’S LIABILITY UNDER THIS AGREEMENT IS LIMITED TO ACTUAL 
DAMAGES. 

The laws of the Commonwealth of Massachusetts, excluding its conflicts 
of law rules, govern this license and your use of the TT Product.  
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Question Two - 25% 
 
In order to analyze tire treads, TT needs to get data on how tire treads appear as they 
wear down from time to time.   
 
The data for use in analyzing the tire treads could come from user submissions over time.  
But, in order to make the application useful from the beginning, TT would like to utilize 
existing information about tire tread wear. 
 
Tiretreadtalk.org is website on which eccentric hobbyists post pictures of worn tire treads 
and data on the situations where they found the tires (location, type of car, number of 
miles on the tire).   
 
This is extremely useful data for TT. 
 
TT has two technological choices on how to use the information on the website.   Both 
involve using a software program to go though the publicly available portions of the 
website and collect information regarding the pictures. 
 
Choice A: Copy each of the pictures to TT’s servers.  When users use the App, the TT 
Server compares the picture sent by the User against the database of pictures to complete 
its analysis. 
 
Choice B: Perform an analysis on each of the pictures on the hobbyist website, reducing 
each picture to a set of numbers (measurements of angles, lengths, widths of tread etc.).  
The resulting set of numbers would be stored on the Server.  When users use the App, the 
TT Server does a similar analysis of the picture sent by the User, and compares the 
numbers against each other. 
 
There is no license agreement or copyright information on the website; as a practicable 
matter because of the large number of users, it is impossible as a practical matter to get 
express permission to use the data.  However, there is a notice on the website that the 
website is “powered by server technology licensed under the GNU General Public 
License v2”. 
 
Discuss the considerations TT should take into account in determining which choice to 
make (from a legal perspective), or if neither is at all possible, why each is essentially 
impossible.  TT has indicated that either Choice A or Choice B is acceptable from a 
technical/business perspective, but would really, really, really like to use the data if at all 
possible.   
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 Question Three - 50% 
 
Auto Part Depot (“APD”) has heard about the App and is interested in making the App 
available to its customers.  It wants TT to grant it a license to distribute the App to its 
customers as part of the APD “Exclusive APD Tire Care Package(tm)” (the “Package 
Deal”).  The Package Deal would only be provided to customers of APD who bought 
tires at APD, and would include (in addition to the App) specific additional functionality 
that would allow the Package Deal customer to obtain reduced prices on replacement 
tires so long as the tires were ordered when the App said new tires were required.  APD 
wants limited exclusivity, i.e. it wants TT to promise that TT will not provide the App to 
any other retail or wholesale tire manufacturer or outlet (it would not limit TT’s making 
the App available to the general public though download from the internet or similar 
methods with no tie-in to a third party).  However, APD wants TT to promise to charge 
each (non-APD customer) at least $20 per copy per year as a subscription fee.  In return, 
APD will pay TT $5/copy of the App that APD distributes with its Package Deal.  APD 
would not separately price the App as part of the Package Deal (and would not make the 
App available except as part of the Package Deal). 
 
Please comment on legal issues presented (there is no need to propose any actual 
substitute language), including significant risks if the agreements and scenarios in 
Question One and Question Two are followed for the development and sale of the 
product. 
 

Reseller Agreement 

Agreement dated __________, 2013 under which Auto Parts Depot Inc. 
(“APD”) will distribute Tired Treads, Inc. (“TT")’s Tread Analyzer product 
(the “App”). 

APD is authorized to distribute TT's App solely as part of a combined 
product with APD’s Exclusive APD Tire Care Package(tm)” (the “Package 
Deal”).  APD is not authorized to sell the App to any other distributor or 
reseller, but only to individual customers who purchase the Package Deal.  
For avoidance of doubt, APD is not authorized to distributor or otherwise 
make the App available other than as part of the Package Deal.  

APD’s right to distribute the App is exclusive with respect to any 
manufacturer, distributor or reseller of automobile or truck tires in the 
United States (“Other Tire Sellers”), that is to say TT will not provide any 
license to the App to any Other Tire Seller for use or distribution of the 
App in the United States.  For avoidance of doubt, TT is not restricted 
from licensing the App directly to individual persons (i.e. not through, or 
bundled with, products from Other Tire Sellers) (“Individual Sales”). 
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APD may, but is not required to charge its customers separately for the 
App.  For avoidance of doubt, APD is not required to pay TT any portion 
of the Revenue APD receives from sales of the Package Deal; instead, 
regardless of the amount APD receives for the Package Deal, APD must 
pay TT $5 per copy of the App it distributes as part of the Package Deal.   

TT agrees to charge customers under Individual Sales no less than $20 
per copy per year, unless otherwise agreed to by the parties.  For 
avoidance of doubt, TT is not required to pay APD any amounts with 
respect to its Individual Sales. 

APD is authorized to use TT's trade names and trademarks in connection 
with the marketing and distribution of the product. 

TT will provide the “server side” services necessary for the App to 
operate.  TT is responsible for all warranty claims by customers relating 
to the functionality of the App.  APD is responsible for any claims by 
customers relating to products sold or made available by APD through 
the App. 

TT represents and warrants it holds the exclusive rights to the App.  TT 
will indemnify APD for any claims by third parties that the App infringes 
any patent or other intellectual property right. 

This agreement will be in force for a two (2) year term, beginning upon 
acceptance of this agreement, with automatic two (2) year extensions 
continuing indefinitely, unless and until one of the parties give notice of 
termination; such termination to take effect nine (9) months after the 
date of the notice of termination. 

TT agrees to place a copy of the source code for the App (and the server 
used to provide the service for the App) in a mutually acceptable source 
code escrow to be released to APD upon any bankruptcy of TT; TT hereby 
grants to APD a license to use such materials following any bankruptcy to 
provide the service, such right otherwise in accordance with the 
provisions of this Agreement. 

The laws of the Commonwealth of Massachusetts, excluding its conflicts 
of law rules, govern this Agreement.  
 
Agreed to 
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Auto Parts Depot Inc.  

By: ______________________________ 

Date: _____________________________ 

Tired Treads, Inc. 

By: ______________________________ 

Date: _____________________________ 
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The following is supplemental material. 
It is included for your reference but is not part of the questions. 
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The BSD License 
 
Copyright (c) <YEAR>, <OWNER> 
 
All rights reserved. 
 
Redistribution and use in source and binary forms, with or without modification, are permitted provided 
that the following conditions are met: 
 
    * Redistributions of source code must retain the above copyright notice, this list of conditions and the 
following disclaimer.  
 
    * Redistributions in binary form must reproduce the above copyright notice, this list of conditions and 
the following disclaimer in the documentation and/or other materials provided with the distribution.  
 
    * Neither the name of the <ORGANIZATION> nor the names of its contributors may be used to endorse 
or promote products derived from this software without specific prior written permission.  
 
THIS SOFTWARE IS PROVIDED BY THE COPYRIGHT HOLDERS AND CONTRIBUTORS "AS IS" 
AND ANY EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED TO, THE 
IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE 
ARE DISCLAIMED. IN NO EVENT SHALL THE COPYRIGHT OWNER OR CONTRIBUTORS BE 
LIABLE FOR ANY DIRECT, INDIRECT, INCIDENTAL, SPECIAL, EXEMPLARY, OR 
CONSEQUENTIAL DAMAGES (INCLUDING, BUT NOT LIMITED TO, PROCUREMENT OF 
SUBSTITUTE GOODS OR SERVICES; LOSS OF USE, DATA, OR PROFITS; OR BUSINESS 
INTERRUPTION) HOWEVER CAUSED AND ON ANY THEORY OF LIABILITY, WHETHER IN 
CONTRACT, STRICT LIABILITY, OR TORT (INCLUDING NEGLIGENCE OR OTHERWISE) 
ARISING IN ANY WAY OUT OF THE USE OF THIS SOFTWARE, EVEN IF ADVISED OF THE 
POSSIBILITY OF SUCH DAMAGE. 
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GNU GENERAL PUBLIC LICENSE 
Version 2, June 1991 

Copyright (C) 1989, 1991 Free Software Foundation, Inc. 
59 Temple Place, Suite 330, Boston, MA  02111-1307  USA 

 
Everyone is permitted to copy and distribute verbatim copies of this license document, but changing it is 
not allowed.   
 
Preamble    The licenses for most software are designed to take away your freedom to share and change it.  
By contrast, the GNU General Public License is intended to guarantee your freedom to share and change 
free software--to make sure the software is free for all its users.  This General Public License applies to 
most of the Free Software Foundation's software and to any other program whose authors commit to using 
it.  (Some other Free Software Foundation software is covered by the GNU Library General Public License 
instead.)  You can apply it to your programs, too. 
 
When we speak of free software, we are referring to freedom, not price.  Our General Public Licenses are 
designed to make sure that you have the freedom to distribute copies of free software (and charge for this 
service if you wish), that you receive source code or can get it if you want it, that you can change the 
software or use pieces of it in new free programs; and that you know you can do these things. 
 
To protect your rights, we need to make restrictions that forbid anyone to deny you these rights or to ask 
you to surrender the rights. These restrictions translate to certain responsibilities for you if you distribute 
copies of the software, or if you modify it. 
 
For example, if you distribute copies of such a program, whether gratis or for a fee, you must give the 
recipients all the rights that you have.  You must make sure that they, too, receive or can get the source 
code.  And you must show them these terms so they know their rights. 
 
We protect your rights with two steps: (1) copyright the software, and (2) offer you this license which gives 
you legal permission to copy, distribute and/or modify the software. 
 
Also, for each author's protection and ours, we want to make certain that everyone understands that there is 
no warranty for this free software.  If the software is modified by someone else and passed on, we want its 
recipients to know that what they have is not the original, so that any problems introduced by others will 
not reflect on the original authors' reputations. 
 
Finally, any free program is threatened constantly by software patents.  We wish to avoid the danger that 
redistributors of a free program will individually obtain patent licenses, in effect making the program 
proprietary.  To prevent this, we have made it clear that any patent must be licensed for everyone's free use 
or not licensed at all. 
 
The precise terms and conditions for copying, distribution and modification follow. 
 

GNU GENERAL PUBLIC LICENSE 
TERMS AND CONDITIONS FOR COPYING, DISTRIBUTION AND MODIFICATION 

 
0. This License applies to any program or other work which contains a notice placed by the copyright 
holder saying it may be distributed under the terms of this General Public License.  The "Program", below, 
refers to any such program or work, and a "work based on the Program" means either the Program or any 
derivative work under copyright law: that is to say, a work containing the Program or a portion of it, either 
verbatim or with modifications and/or translated into another language.  (Hereinafter, translation is 
included without limitation in the term "modification".)  Each licensee is addressed as "you". 
 
Activities other than copying, distribution and modification are not covered by this License; they are 
outside its scope.  The act of running the Program is not restricted, and the output from the Program is 
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covered only if its contents constitute a work based on the Program (independent of having been made by 
running the Program). Whether that is true depends on what the Program does. 
 
1. You may copy and distribute verbatim copies of the Program's source code as you receive it, in any 
medium, provided that you conspicuously and appropriately publish on each copy an appropriate copyright 
notice and disclaimer of warranty; keep intact all the notices that refer to this License and to the absence of 
any warranty; and give any other recipients of the Program a copy of this License along with the Program. 
 
You may charge a fee for the physical act of transferring a copy, and you may at your option offer warranty 
protection in exchange for a fee. 
 
2. You may modify your copy or copies of the Program or any portion of it, thus forming a work based on 
the Program, and copy and distribute such modifications or work under the terms of Section 1 above, 
provided that you also meet all of these conditions: 
 

a) You must cause the modified files to carry prominent notices stating that you changed the files 
and the date of any change. 

 
b) You must cause any work that you distribute or publish, that in whole or in part contains or is 
derived from the Program or any part thereof, to be licensed as a whole at no charge to all third 
parties under the terms of this License. 

 
c) If the modified program normally reads commands interactively when run, you must cause it, 
when started running for such interactive use in the most ordinary way, to print or display an 
announcement including an appropriate copyright notice and a notice that there is no warranty (or 
else, saying that you provide a warranty) and that users may redistribute the program under these 
conditions, and telling the user how to view a copy of this License.  (Exception: if the Program 
itself is interactive but does not normally print such an announcement, your work based on the 
Program is not required to print an announcement.) 

 
These requirements apply to the modified work as a whole.  If identifiable sections of that work are not 
derived from the Program, and can be reasonably considered independent and separate works in 
themselves, then this License, and its terms, do not apply to those sections when you distribute them as 
separate works.  But when you distribute the same sections as part of a whole which is a work based on the 
Program, the distribution of the whole must be on the terms of this License, whose permissions for other 
licensees extend to the entire whole, and thus to each and every part regardless of who wrote it. 
 
Thus, it is not the intent of this section to claim rights or contest your rights to work written entirely by you; 
rather, the intent is to exercise the right to control the distribution of derivative or collective works based on 
the Program. 
 
In addition, mere aggregation of another work not based on the Program with the Program (or with a work 
based on the Program) on a volume of a storage or distribution medium does not bring the other work under 
the scope of this License. 
 
3. You may copy and distribute the Program (or a work based on it, under Section 2) in object code or 
executable form under the terms of Sections 1 and 2 above provided that you also do one of the following: 
 

a) Accompany it with the complete corresponding machine-readable source code, which must be 
distributed under the terms of Sections 1 and 2 above on a medium customarily used for software 
interchange; or, 

 
b) Accompany it with a written offer, valid for at least three years, to give any third party, for a 
charge no more than your cost of physically performing source distribution, a complete machine-
readable copy of the corresponding source code, to be distributed under the terms of Sections 1 
and 2 above on a medium customarily used for software interchange; or, 
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c) Accompany it with the information you received as to the offer to distribute corresponding 
source code.  (This alternative is allowed only for noncommercial distribution and only if you 
received the program in object code or executable form with such an offer, in accord with 
Subsection b above.) 

 
The source code for a work means the preferred form of the work for making modifications to it.  For an 
executable work, complete source code means all the source code for all modules it contains, plus any 
associated interface definition files, plus the scripts used to control compilation and installation of the 
executable.  However, as a special exception, the source code distributed need not include anything that is 
normally distributed (in either source or binary form) with the major components (compiler, kernel, and so 
on) of the operating system on which the executable runs, unless that component itself accompanies the 
executable. 
 
If distribution of executable or object code is made by offering access to copy from a designated place, then 
offering equivalent access to copy the source code from the same place counts as distribution of the source 
code, even though third parties are not compelled to copy the source along with the object code. 
 
4. You may not copy, modify, sublicense, or distribute the Program except as expressly provided under this 
License.  Any attempt otherwise to copy, modify, sublicense or distribute the Program is void, and will 
automatically terminate your rights under this License. However, parties who have received copies, or 
rights, from you under this License will not have their licenses terminated so long as such parties remain in 
full compliance. 
 
5. You are not required to accept this License, since you have not signed it.  However, nothing else grants 
you permission to modify or distribute the Program or its derivative works.  These actions are prohibited by 
law if you do not accept this License.  Therefore, by modifying or distributing the Program (or any work 
based on the Program), you indicate your acceptance of this License to do so, and all its terms and 
conditions for copying, distributing or modifying the Program or works based on it. 
 
6. Each time you redistribute the Program (or any work based on the Program), the recipient automatically 
receives a license from the original licensor to copy, distribute or modify the Program subject to these 
terms and conditions.  You may not impose any further restrictions on the recipients' exercise of the rights 
granted herein. You are not responsible for enforcing compliance by third parties to this License. 
 
7. If, as a consequence of a court judgment or allegation of patent infringement or for any other reason (not 
limited to patent issues), conditions are imposed on you (whether by court order, agreement or otherwise) 
that contradict the conditions of this License, they do not excuse you from the conditions of this License.  If 
you cannot distribute so as to satisfy simultaneously your obligations under this License and any other 
pertinent obligations, then as a consequence you may not distribute the Program at all.  For example, if a 
patent license would not permit royalty-free redistribution of the Program by all those who receive copies 
directly or indirectly through you, then the only way you could satisfy both it and this License would be to 
refrain entirely from distribution of the Program. 
 
If any portion of this section is held invalid or unenforceable under any particular circumstance, the balance 
of the section is intended to apply and the section as a whole is intended to apply in other circumstances. 
 
It is not the purpose of this section to induce you to infringe any patents or other property right claims or to 
contest validity of any such claims; this section has the sole purpose of protecting the integrity of the free 
software distribution system, which is implemented by public license practices.  Many people have made 
generous contributions to the wide range of software distributed through that system in reliance on 
consistent application of that system; it is up to the author/donor to decide if he or she is willing to 
distribute software through any other system and a licensee cannot impose that choice. 
 
This section is intended to make thoroughly clear what is believed to be a consequence of the rest of this 
License. 
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8. If the distribution and/or use of the Program is restricted in certain countries either by patents or by 
copyrighted interfaces, the original copyright holder who places the Program under this License may add 
an explicit geographical distribution limitation excluding those countries, so that distribution is permitted 
only in or among countries not thus excluded.  In such case, this License incorporates the limitation as if 
written in the body of this License. 
 
9. The Free Software Foundation may publish revised and/or new versions of the General Public License 
from time to time.  Such new versions will be similar in spirit to the present version, but may differ in detail 
to address new problems or concerns. 
 
Each version is given a distinguishing version number.  If the Program specifies a version number of this 
License which applies to it and "any later version", you have the option of following the terms and 
conditions either of that version or of any later version published by the Free Software Foundation.  If the 
Program does not specify a version number of this License, you may choose any version ever published by 
the Free Software Foundation. 
 
10. If you wish to incorporate parts of the Program into other free programs whose distribution conditions 
are different, write to the author to ask for permission.  For software which is copyrighted by the Free 
Software Foundation, write to the Free Software Foundation; we sometimes make exceptions for this.  Our 
decision will be guided by the two goals of preserving the free status of all derivatives of our free software 
and of promoting the sharing and reuse of software generally. 
 

NO WARRANTY 
 
11. BECAUSE THE PROGRAM IS LICENSED FREE OF CHARGE, THERE IS NO WARRANTY FOR 
THE PROGRAM, TO THE EXTENT PERMITTED BY APPLICABLE LAW.  EXCEPT WHEN 
OTHERWISE STATED IN WRITING THE COPYRIGHT HOLDERS AND/OR OTHER PARTIES 
PROVIDE THE PROGRAM "AS IS" WITHOUT WARRANTY OF ANY KIND, EITHER EXPRESSED 
OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF 
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.  THE ENTIRE RISK AS TO 
THE QUALITY AND PERFORMANCE OF THE PROGRAM IS WITH YOU.  SHOULD THE 
PROGRAM PROVE DEFECTIVE, YOU ASSUME THE COST OF ALL NECESSARY SERVICING, 
REPAIR OR CORRECTION. 
 
12. IN NO EVENT UNLESS REQUIRED BY APPLICABLE LAW OR AGREED TO IN WRITING 
WILL ANY COPYRIGHT HOLDER, OR ANY OTHER PARTY WHO MAY MODIFY AND/OR 
REDISTRIBUTE THE PROGRAM AS PERMITTED ABOVE, BE LIABLE TO YOU FOR DAMAGES, 
INCLUDING ANY GENERAL, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES 
ARISING OUT OF THE USE OR INABILITY TO USE THE PROGRAM (INCLUDING BUT NOT 
LIMITED TO LOSS OF DATA OR DATA BEING RENDERED INACCURATE OR LOSSES 
SUSTAINED BY YOU OR THIRD PARTIES OR A FAILURE OF THE PROGRAM TO OPERATE 
WITH ANY OTHER PROGRAMS), EVEN IF SUCH HOLDER OR OTHER PARTY HAS BEEN 
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 
 

END OF TERMS AND CONDITIONS 
 

How to Apply These Terms to Your New Programs 
 
If you develop a new program, and you want it to be of the greatest possible use to the public, the best way 
to achieve this is to make it free software which everyone can redistribute and change under these terms. 
 
To do so, attach the following notices to the program.  It is safest to attach them to the start of each source 
file to most effectively convey the exclusion of warranty; and each file should have at least the "copyright" 
line and a pointer to where the full notice is found. 
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<one line to give the program's name and a brief idea of what it does.> Copyright (C) <year>  <name of 
author> 
 
This program is free software; you can redistribute it and/or modify it under the terms of the GNU General 
Public License as published by the Free Software Foundation; either version 2 of the License, or (at your 
option) any later version. 
 
This program is distributed in the hope that it will be useful, but WITHOUT ANY WARRANTY; without 
even the implied warranty of MERCHANTABILITY or FITNESS FOR A PARTICULAR PURPOSE.  
See the GNU General Public License for more details. 
 
You should have received a copy of the GNU General Public License along with this program; if not, write 
to the Free Software Foundation, Inc., 59 Temple Place, Suite 330, Boston, MA  02111-1307  USA 
 
Also add information on how to contact you by electronic and paper mail. 
 
If the program is interactive, make it output a short notice like this when it starts in an interactive mode: 
 
Gnomovision version 69, Copyright (C) year name of author Gnomovision comes with ABSOLUTELY 
NO WARRANTY; for details type `show w'. This is free software, and you are welcome to redistribute it 
under certain conditions; type `show c' for details. 
 
The hypothetical commands `show w' and `show c' should show the appropriate parts of the General Public 
License.  Of course, the commands you use may be called something other than `show w' and `show c'; 
they could even be mouse-clicks or menu items--whatever suits your program. 
 
You should also get your employer (if you work as a programmer) or your school, if any, to sign a 
"copyright disclaimer" for the program, if necessary.  Here is a sample; alter the names: 
 
Yoyodyne, Inc., hereby disclaims all copyright interest in the program   `Gnomovision' (which makes 
passes at compilers) written by James Hacker. 
 
<signature of Ty Coon>, 1 April 1989   Ty Coon, President of Vice 
 
This General Public License does not permit incorporating your program into proprietary programs.  If 
your program is a subroutine library, you may consider it more useful to permit linking proprietary 
applications with the library.  If this is what you want to do, use the GNU Library General Public License 
instead of this License. 
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Selected Portions of the Federal Bankruptcy Code 
 

Section 365. Executory contracts and unexpired leases 
 

* * * 
 
(n) 
 
(1) If the trustee rejects an executory contract under which the debtor is a licensor of a right to intellectual 
property, the licensee under such contract may elect— 
 

(A) to treat such contract as terminated by such rejection if such rejection by the trustee amounts 
to such a breach as would entitle the licensee to treat such contract as terminated by virtue of its 
own terms, applicable nonbankruptcy law, or an agreement made by the licensee with another 
entity; or 

 
(B) to retain its rights (including a right to enforce any exclusivity provision of such contract, but 
excluding any other right under applicable nonbankruptcy law to specific performance of such 
contract) under such contract and under any agreement supplementary to such contract, to such 
intellectual property (including any embodiment of such intellectual property to the extent 
protected by applicable nonbankruptcy law), as such rights existed immediately before the case 
commenced, for— 

 
(i) the duration of such contract; and 

 
(ii) any period for which such contract may be extended by the licensee as of right under 
applicable nonbankruptcy law. 

 
(2) If the licensee elects to retain its rights, as described in paragraph (1)(B) of this subsection, under such 
contract— 
 

(A) the trustee shall allow the licensee to exercise such rights; 
 

(B) the licensee shall make all royalty payments due under such contract for the duration of such 
contract and for any period described in paragraph (1)(B) of this subsection for which the licensee 
extends such contract; and 

 
(C) the licensee shall be deemed to waive— 

 
(i) any right of setoff it may have with respect to such contract under this title or 
applicable nonbankruptcy law; and 

 
(ii) any claim allowable under section 503 (b) of this title arising from the performance of 
such contract. 

 
(3) If the licensee elects to retain its rights, as described in paragraph (1)(B) of this subsection, then on the 
written request of the licensee the trustee shall— 
 

(A) to the extent provided in such contract, or any agreement supplementary to such contract, 
provide to the licensee any intellectual property (including such embodiment) held by the trustee; 
and 

 
(B) not interfere with the rights of the licensee as provided in such contract, or any agreement 
supplementary to such contract, to such intellectual property (including such embodiment) 
including any right to obtain such intellectual property (or such embodiment) from another entity. 
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(4) Unless and until the trustee rejects such contract, on the written request of the licensee the trustee 
shall— 
 

(A) to the extent provided in such contract or any agreement supplementary to such contract— 
 

(i) perform such contract; or 
 

(ii) provide to the licensee such intellectual property (including any embodiment of such 
intellectual property to the extent protected by applicable nonbankruptcy law) held by the 
trustee; and 

 
(B) not interfere with the rights of the licensee as provided in such contract, or any agreement 
supplementary to such contract, to such intellectual property (including such embodiment), 
including any right to obtain such intellectual property (or such embodiment) from another entity.  
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Selected provisions of the Copyright Act 

 101. Definitions 

Except as otherwise provided in this title, as used in this title, the following terms and their variant 
forms mean the following: 

An "anonymous work" is a work on the copies or phonorecords of which no natural person is 
identified as author. 

* * * 

"Audiovisual works" are works that consist of a series of related images which are intrinsically 
intended to be shown by the use of machines or devices such as projectors, viewers, or electronic 
equipment, together with accompanying sounds, if any, regardless of the nature of the material objects, 
such as films or tapes, in which the works are embodied. 

The "Berne Convention" is the Convention for the Protection of Literary and Artistic Works, signed 
at Berne, Switzerland, on September 9, 1886, and all acts, protocols, and revisions thereto.4 

* * * 

A "collective work" is a work, such as a periodical issue, anthology, or encyclopedia, in which a 
number of contributions, constituting separate and independent works in themselves, are assembled into a 
collective whole. 

A "compilation" is a work formed by the collection and assembling of preexisting materials or of data 
that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an 
original work of authorship. The term "compilation" includes collective works. 

"Copies" are material objects, other than phonorecords, in which a work is fixed by any method now 
known or later developed, and from which the work can be perceived, reproduced, or otherwise 
communicated, either directly or with the aid of a machine or device. The term "copies" includes the 
material object, other than a phonorecord, in which the work is first fixed. 

"Copyright owner", with respect to any one of the exclusive rights comprised in a copyright, refers to 
the owner of that particular right. 

A work is "created" when it is fixed in a copy or phonorecord for the first time; where a work is 
prepared over a period of time, the portion of it that has been fixed at any particular time constitutes the 
work as of that time, and where the work has been prepared in different versions, each version constitutes a 
separate work. 

A "derivative work" is a work based upon one or more preexisting works, such as a translation, 
musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art 
reproduction, abridgment, condensation, or any other form in which a work may be recast, transformed, or 
adapted. A work consisting of editorial revisions, annotations, elaborations, or other modifications, which, 
as a whole, represent an original work of authorship, is a "derivative work". 

* * * 
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A work is "fixed" in a tangible medium of expression when its embodiment in a copy or 
phonorecord, by or under the authority of the author, is sufficiently permanent or stable to permit it to be 
perceived, reproduced, or otherwise communicated for a period of more than transitory duration. A work 
consisting of sounds, images, or both, that are being transmitted, is "fixed" for purposes of this title if a 
fixation of the work is being made simultaneously with its transmission. 

* * * 

A "joint work" is a work prepared by two or more authors with the intention that their contributions 
be merged into inseparable or interdependent parts of a unitary whole. 

"Literary works" are works, other than audiovisual works, expressed in words, numbers, or other 
verbal or numerical symbols or indicia, regardless of the nature of the material objects, such as books, 
periodicals, manuscripts, phonorecords, film, tapes, disks, or cards, in which they are embodied. 

* * * 

"Phonorecords" are material objects in which sounds, other than those accompanying a motion 
picture or other audiovisual work, are fixed by any method now known or later developed, and from which 
the sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a 
machine or device. The term "phonorecords" includes the material object in which the sounds are first 
fixed. 

* * * 

"Publication" is the distribution of copies or phonorecords of a work to the public by sale or other 
transfer of ownership, or by rental, lease, or lending. The offering to distribute copies or phonorecords to a 
group of persons for purposes of further distribution, public performance, or public display, constitutes 
publication. A public performance or display of a work does not of itself constitute publication. 

* * * 

"Sound recordings" are works that result from the fixation of a series of musical, spoken, or other 
sounds, but not including the sounds accompanying a motion picture or other audiovisual work, regardless 
of the nature of the material objects, such as disks, tapes, or other phonorecords, in which they are 
embodied. 

* * * 

A "work made for hire" is- 

(1) a work prepared by an employee within the scope of his or her employment; or 

(2) a work specially ordered or commissioned for use as a contribution to a collective work, as 
a part of a motion picture or other audiovisual work, as a translation, as a supplementary work, 
as a compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if 
the parties expressly agree in a written instrument signed by them that the work shall be 
considered a work made for hire. For the purpose of the foregoing sentence, a "supplementary 
work" is a work prepared for publication as a secondary adjunct to a work by another author for 
the purpose of introducing, concluding, illustrating, explaining, revising, commenting upon, or 
assisting in the use of the other work, such as forewords, afterwords, pictorial illustrations, 
maps, charts, tables, editorial notes, musical arrangements, answer material for tests, 
bibliographies, appendixes, and indexes, and an "instructional text" is a literary, pictorial, or 
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graphic work prepared for publication and with the purpose of use in systematic instructional 
activities. 

* * * 

 § 102. Subject matter of copyright: In general 

(a) Copyright protection subsists, in accordance with this title, in original works of authorship fixed 
in any tangible medium of expression, now known or later developed, from which they can be 
perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or 
device. Works of authorship include the following categories: 

(1) literary works; 

(2) musical works, including any accompanying words; 

(3) dramatic works, including any accompanying music; 

(4) pantomimes and choreographic works; 

(5) pictorial, graphic, and sculptural works; 

(6) motion pictures and other audiovisual works; 

(7) sound recordings; and 

(8) architectural works. 

(b) In no case does copyright protection for an original work of authorship extend to any idea, 
procedure, process, system, method of operation, concept, principle, or discovery, regardless of the 
form in which it is described, explained, illustrated, or embodied in such work. 

 § 103. Subject matter of copyright: Compilations and derivative works 

(a) The subject matter of copyright as specified by section 102 includes compilations and derivative 
works, but protection for a work employing preexisting material in which copyright subsists does not 
extend to any part of the work in which such material has been used unlawfully. 

(b) The copyright in a compilation or derivative work extends only to the material contributed by the 
author of such work, as distinguished from the preexisting material employed in the work, and does 
not imply any exclusive right in the preexisting material. The copyright in such work is independent 
of, and does not affect or enlarge the scope, duration, ownership, or subsistence of, any copyright 
protection in the preexisting material. 

* * * 

 § 106. Exclusive rights in copyrighted works 

Subject to sections 107 through 121, the owner of copyright under this title has the exclusive rights to 
do and to authorize any of the following: 

(1) to reproduce the copyrighted work in copies or phonorecords; 



 20 
 

(2) to prepare derivative works based upon the copyrighted work; 

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other 
transfer of ownership, or by rental, lease, or lending; 

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 
motion pictures and other audiovisual works, to perform the copyrighted work publicly; 

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 
pictorial, graphic, or sculptural works, including the individual images of a motion picture or 
other audiovisual work, to display the copyrighted work publicly; and 

(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a 
digital audio transmission. 

 § 107. Limitations on exclusive rights: Fair use 

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, 
including such use by reproduction in copies or phonorecords or by any other means specified by that 
section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for 
classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the 
use made of a work in any particular case is a fair use the factors to be considered shall include- 

(1) the purpose and character of the use, including whether such use is of a commercial nature 
or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a 
whole; and 

(4) the effect of the use upon the potential market for or value of the copyrighted work. 

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made 
upon consideration of all the above factors. 

* * * 

 § 201. Ownership of copyright 

(a) Initial Ownership.-Copyright in a work protected under this title vests initially in the author or 
authors of the work. The authors of a joint work are coowner of copyright in the work. 

(b) Works Made for Hire.-In the case of a work made for hire, the employer or other person for 
whom the work was prepared is considered the author for purposes of this title, and, unless the parties 
have expressly agreed otherwise in a written instrument signed by them, owns all of the rights 
comprised in the copyright. 

(c) Contributions to Collective Works.-Copyright in each separate contribution to a collective work is 
distinct from copyright in the collective work as a whole, and vests initially in the author of the 
contribution. In the absence of an express transfer of the copyright or of any rights under it, the owner 
of copyright in the collective work is presumed to have acquired only the privilege of reproducing 
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and distributing the contribution as part of that particular collective work, any revision of that 
collective work, and any later collective work in the same series. 

* * * 

 § 501. Infringement of copyright 

(a) Anyone who violates any of the exclusive rights of the copyright owner as provided by sections 
106 through 121 or of the author as provided in section 106A(a), or who imports copies or 
phonorecords into the United States in violation of section 602, is an infringer of the copyright or 
right of the author, as the case may be. For purposes of this chapter (other than section 506), any 
reference to copyright shall be deemed to include the rights conferred by section 106A(a). As used in 
this subsection, the term "anyone" includes any State, any instrumentality of a State, and any officer 
or employee of a State or instrumentality of a State acting in his or her official capacity. Any State, 
and any such instrumentality, officer, or employee, shall be subject to the provisions of this title in 
the same manner and to the same extent as any nongovernmental entity. 

(b) The legal or beneficial owner of an exclusive right under a copyright is entitled, subject to the 
requirements of section 411, to institute an action for any infringement of that particular right 
committed while he or she is the owner of it. The court may require such owner to serve written 
notice of the action with a copy of the complaint upon any person shown, by the records of the 
Copyright Office or otherwise, to have or claim an interest in the copyright, and shall require that 
such notice be served upon any person whose interest is likely to be affected by a decision in the 
case. The court may require the joinder, and shall permit the intervention, of any person having or 
claiming an interest in the copyright. 

* * * 

 § 502. Remedies for infringement: Injunctions 

(a) Any court having jurisdiction of a civil action arising under this title may, subject to the 
provisions of section 1498 of title 28, grant temporary and final injunctions on such terms as it may 
deem reasonable to prevent or restrain infringement of a copyright. 

* * * 

 § 504. Remedies for infringement: Damages and profits 

(a) In General.-Except as otherwise provided by this title, an infringer of copyright is liable for either- 

(1) the copyright owner's actual damages and any additional profits of the infringer, as provided 
by subsection (b); or 

(2) statutory damages, as provided by subsection (c). 

(b) Actual Damages and Profits.-The copyright owner is entitled to recover the actual damages 
suffered by him or her as a result of the infringement, and any profits of the infringer that are 
attributable to the infringement and are not taken into account in computing the actual damages. In 
establishing the infringer's profits, the copyright owner is required to present proof only of the 
infringer's gross revenue, and the infringer is required to prove his or her deductible expenses and the 
elements of profit attributable to factors other than the copyrighted work. 

(c) Statutory Damages.- 
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(1) Except as provided by clause (2) of this subsection, the copyright owner may elect, at any 
time before final judgment is rendered, to recover, instead of actual damages and profits, an 
award of statutory damages for all infringements involved in the action, with respect to any one 
work, for which any one infringer is liable individually, or for which any two or more 
infringers are liable jointly and severally, in a sum of not less than $750 or more than $30,000 
as the court considers just. For the purposes of this subsection, all the parts of a compilation or 
derivative work constitute one work. 

(2) In a case where the copyright owner sustains the burden of proving, and the court finds, that 
infringement was committed willfully, the court in its discretion may increase the award of 
statutory damages to a sum of not more than $150,000. In a case where the infringer sustains 
the burden of proving, and the court finds, that such infringer was not aware and had no reason 
to believe that his or her acts constituted an infringement of copyright, the court in its discretion 
may reduce the award of statutory damages to a sum of not less than $200. The court shall 
remit statutory damages in any case where an infringer believed and had reasonable grounds for 
believing that his or her use of the copyrighted work was a fair use under section 107, if the 
infringer was: (i) an employee or agent of a nonprofit educational institution, library, or 
archives acting within the scope of his or her employment who, or such institution, library, or 
archives itself, which infringed by reproducing the work in copies or phonorecords; or (ii) a 
public broadcasting entity which or a person who, as a regular part of the nonprofit activities of 
a public broadcasting entity (as defined in subsection (g) of section 118) infringed by 
performing a published nondramatic literary work or by reproducing a transmission program 
embodying a performance of such a work. 

(d) Additional Damages in Certain Cases.-In any case in which the court finds that a defendant 
proprietor of an establishment who claims as a defense that its activities were exempt under section 
110(5) did not have reasonable grounds to believe that its use of a copyrighted work was exempt 
under such section, the plaintiff shall be entitled to, in addition to any award of damages under this 
section, an additional award of two times the amount of the license fee that the proprietor of the 
establishment concerned should have paid the plaintiff for such use during the preceding period of up 
to 3 years. 

* * * 

 § 512 Limitations on liability relating to material online 

(a) Transitory Digital Network Communications.— A service provider shall not be liable for 
monetary relief, or, except as provided in subsection (j), for injunctive or other equitable relief, for 
infringement of copyright by reason of the provider’s transmitting, routing, or providing connections 
for, material through a system or network controlled or operated by or for the service provider, or by 
reason of the intermediate and transient storage of that material in the course of such transmitting, 
routing, or providing connections, if— 

(1) the transmission of the material was initiated by or at the direction of a person other than the 
service provider; 

(2) the transmission, routing, provision of connections, or storage is carried out through an 
automatic technical process without selection of the material by the service provider; 

(3) the service provider does not select the recipients of the material except as an automatic 
response to the request of another person; 

(4) no copy of the material made by the service provider in the course of such intermediate or 
transient storage is maintained on the system or network in a manner ordinarily accessible to 
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anyone other than anticipated recipients, and no such copy is maintained on the system or 
network in a manner ordinarily accessible to such anticipated recipients for a longer period than 
is reasonably necessary for the transmission, routing, or provision of connections; and 

(5) the material is transmitted through the system or network without modification of its 
content. 

(b) System Caching.— 

(1) Limitation on liability.— A service provider shall not be liable for monetary relief, or, 
except as provided in subsection (j), for injunctive or other equitable relief, for infringement of 
copyright by reason of the intermediate and temporary storage of material on a system or 
network controlled or operated by or for the service provider in a case in which— 

(A) the material is made available online by a person other than the service provider; 

(B) the material is transmitted from the person described in subparagraph (A) through the 
system or network to a person other than the person described in subparagraph (A) at the 
direction of that other person; and 

(C) the storage is carried out through an automatic technical process for the purpose of 
making the material available to users of the system or network who, after the material is 
transmitted as described in subparagraph (B), request access to the material from the 
person described in subparagraph (A), 

if the conditions set forth in paragraph (2) are met. 

(2) Conditions.— The conditions referred to in paragraph (1) are that— 

(A) the material described in paragraph (1) is transmitted to the subsequent users 
described in paragraph (1)(C) without modification to its content from the manner in 
which the material was transmitted from the person described in paragraph (1)(A); 

(B) the service provider described in paragraph (1) complies with rules concerning the 
refreshing, reloading, or other updating of the material when specified by the person 
making the material available online in accordance with a generally accepted industry 
standard data communications protocol for the system or network through which that 
person makes the material available, except that this subparagraph applies only if those 
rules are not used by the person described in paragraph (1)(A) to prevent or unreasonably 
impair the intermediate storage to which this subsection applies; 

(C) the service provider does not interfere with the ability of technology associated with 
the material to return to the person described in paragraph (1)(A) the information that 
would have been available to that person if the material had been obtained by the 
subsequent users described in paragraph (1)(C) directly from that person, except that this 
subparagraph applies only if that technology— 

(i) does not significantly interfere with the performance of the provider’s system 
or network or with the intermediate storage of the material; 

(ii) is consistent with generally accepted industry standard communications 
protocols; and 
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(iii) does not extract information from the provider’s system or network other 
than the information that would have been available to the person described in 
paragraph (1)(A) if the subsequent users had gained access to the material 
directly from that person; 

(D) if the person described in paragraph (1)(A) has in effect a condition that a person 
must meet prior to having access to the material, such as a condition based on payment of 
a fee or provision of a password or other information, the service provider permits access 
to the stored material in significant part only to users of its system or network that have 
met those conditions and only in accordance with those conditions; and 

(E) if the person described in paragraph (1)(A) makes that material available online 
without the authorization of the copyright owner of the material, the service provider 
responds expeditiously to remove, or disable access to, the material that is claimed to be 
infringing upon notification of claimed infringement as described in subsection (c)(3), 
except that this subparagraph applies only if— 

(i) the material has previously been removed from the originating site or access 
to it has been disabled, or a court has ordered that the material be removed from 
the originating site or that access to the material on the originating site be 
disabled; and 

(ii) the party giving the notification includes in the notification a statement 
confirming that the material has been removed from the originating site or 
access to it has been disabled or that a court has ordered that the material be 
removed from the originating site or that access to the material on the 
originating site be disabled. 

(c) Information Residing on Systems or Networks At Direction of Users.— 

(1) In general.— A service provider shall not be liable for monetary relief, or, except as 
provided in subsection (j), for injunctive or other equitable relief, for infringement of copyright 
by reason of the storage at the direction of a user of material that resides on a system or 
network controlled or operated by or for the service provider, if the service provider— 

(A) 

(i) does not have actual knowledge that the material or an activity using the 
material on the system or network is infringing; 

(ii) in the absence of such actual knowledge, is not aware of facts or 
circumstances from which infringing activity is apparent; or 

(iii) upon obtaining such knowledge or awareness, acts expeditiously to remove, 
or disable access to, the material; 

(B) does not receive a financial benefit directly attributable to the infringing activity, in a 
case in which the service provider has the right and ability to control such activity; and 

(C) upon notification of claimed infringement as described in paragraph (3), responds 
expeditiously to remove, or disable access to, the material that is claimed to be infringing 
or to be the subject of infringing activity. 
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(2) Designated agent.— The limitations on liability established in this subsection apply to a 
service provider only if the service provider has designated an agent to receive notifications of 
claimed infringement described in paragraph (3), by making available through its service, 
including on its website in a location accessible to the public, and by providing to the 
Copyright Office, substantially the following information: 

(A) the name, address, phone number, and electronic mail address of the agent. 

(B) other contact information which the Register of Copyrights may deem appropriate. 

The Register of Copyrights shall maintain a current directory of agents available to the public 
for inspection, including through the Internet, and may require payment of a fee by service 
providers to cover the costs of maintaining the directory. 

(3) Elements of notification.— 

(A) To be effective under this subsection, a notification of claimed infringement must be 
a written communication provided to the designated agent of a service provider that 
includes substantially the following: 

(i) A physical or electronic signature of a person authorized to act on behalf of 
the owner of an exclusive right that is allegedly infringed. 

(ii) Identification of the copyrighted work claimed to have been infringed, or, if 
multiple copyrighted works at a single online site are covered by a single 
notification, a representative list of such works at that site. 

(iii) Identification of the material that is claimed to be infringing or to be the 
subject of infringing activity and that is to be removed or access to which is to 
be disabled, and information reasonably sufficient to permit the service provider 
to locate the material. 

(iv) Information reasonably sufficient to permit the service provider to contact 
the complaining party, such as an address, telephone number, and, if available, 
an electronic mail address at which the complaining party may be contacted. 

(v) A statement that the complaining party has a good faith belief that use of the 
material in the manner complained of is not authorized by the copyright owner, 
its agent, or the law. 

(vi) A statement that the information in the notification is accurate, and under 
penalty of perjury, that the complaining party is authorized to act on behalf of 
the owner of an exclusive right that is allegedly infringed. 

(B) 

(i) Subject to clause (ii), a notification from a copyright owner or from a person 
authorized to act on behalf of the copyright owner that fails to comply 
substantially with the provisions of subparagraph (A) shall not be considered 
under paragraph (1)(A) in determining whether a service provider has actual 
knowledge or is aware of facts or circumstances from which infringing activity 
is apparent. 
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(ii) In a case in which the notification that is provided to the service provider’s 
designated agent fails to comply substantially with all the provisions of 
subparagraph (A) but substantially complies with clauses (ii), (iii), and (iv) of 
subparagraph (A), clause (i) of this subparagraph applies only if the service 
provider promptly attempts to contact the person making the notification or 
takes other reasonable steps to assist in the receipt of notification that 
substantially complies with all the provisions of subparagraph (A). 

(d) Information Location Tools.— A service provider shall not be liable for monetary relief, or, 
except as provided in subsection (j), for injunctive or other equitable relief, for infringement of 
copyright by reason of the provider referring or linking users to an online location containing 
infringing material or infringing activity, by using information location tools, including a directory, 
index, reference, pointer, or hypertext link, if the service provider— 

(1) 

(A) does not have actual knowledge that the material or activity is infringing; 

(B) in the absence of such actual knowledge, is not aware of facts or circumstances from 
which infringing activity is apparent; or 

(C) upon obtaining such knowledge or awareness, acts expeditiously to remove, or 
disable access to, the material; 

(2) does not receive a financial benefit directly attributable to the infringing activity, in a case 
in which the service provider has the right and ability to control such activity; and 

(3) upon notification of claimed infringement as described in subsection (c)(3), responds 
expeditiously to remove, or disable access to, the material that is claimed to be infringing or to 
be the subject of infringing activity, except that, for purposes of this paragraph, the information 
described in subsection (c)(3)(A)(iii) shall be identification of the reference or link, to material 
or activity claimed to be infringing, that is to be removed or access to which is to be disabled, 
and information reasonably sufficient to permit the service provider to locate that reference or 
link. 

* * * 

(g) Replacement of Removed or Disabled Material and Limitation on Other Liability.— 

(1) No liability for taking down generally.— Subject to paragraph (2), a service provider shall 
not be liable to any person for any claim based on the service provider’s good faith disabling of 
access to, or removal of, material or activity claimed to be infringing or based on facts or 
circumstances from which infringing activity is apparent, regardless of whether the material or 
activity is ultimately determined to be infringing. 

(2) Exception.— Paragraph (1) shall not apply with respect to material residing at the direction 
of a subscriber of the service provider on a system or network controlled or operated by or for 
the service provider that is removed, or to which access is disabled by the service provider, 
pursuant to a notice provided under subsection (c)(1)(C), unless the service provider— 

(A) takes reasonable steps promptly to notify the subscriber that it has removed or 
disabled access to the material; 
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(B) upon receipt of a counter notification described in paragraph (3), promptly provides 
the person who provided the notification under subsection (c)(1)(C) with a copy of the 
counter notification, and informs that person that it will replace the removed material or 
cease disabling access to it in 10 business days; and 

(C) replaces the removed material and ceases disabling access to it not less than 10, nor 
more than 14, business days following receipt of the counter notice, unless its designated 
agent first receives notice from the person who submitted the notification under 
subsection (c)(1)(C) that such person has filed an action seeking a court order to restrain 
the subscriber from engaging in infringing activity relating to the material on the service 
provider’s system or network. 

(3) Contents of counter notification.— To be effective under this subsection, a counter 
notification must be a written communication provided to the service provider’s designated 
agent that includes substantially the following: 

(A) A physical or electronic signature of the subscriber. 

(B) Identification of the material that has been removed or to which access has been 
disabled and the location at which the material appeared before it was removed or access 
to it was disabled. 

(C) A statement under penalty of perjury that the subscriber has a good faith belief that 
the material was removed or disabled as a result of mistake or misidentification of the 
material to be removed or disabled. 

(D) The subscriber’s name, address, and telephone number, and a statement that the 
subscriber consents to the jurisdiction of Federal District Court for the judicial district in 
which the address is located, or if the subscriber’s address is outside of the United States, 
for any judicial district in which the service provider may be found, and that the 
subscriber will accept service of process from the person who provided notification under 
subsection (c)(1)(C) or an agent of such person. 

(4) Limitation on other liability.— A service provider’s compliance with paragraph (2) shall 
not subject the service provider to liability for copyright infringement with respect to the 
material identified in the notice provided under subsection (c)(1)(C). 

* * * 

(i) Conditions for Eligibility.— 

(1) Accommodation of technology.— The limitations on liability established by this section 
shall apply to a service provider only if the service provider— 

(A) has adopted and reasonably implemented, and informs subscribers and account 
holders of the service provider’s system or network of, a policy that provides for the 
termination in appropriate circumstances of subscribers and account holders of the 
service provider’s system or network who are repeat infringers; and 

(B) accommodates and does not interfere with standard technical measures. 
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(2) Definition.— As used in this subsection, the term “standard technical measures” means 
technical measures that are used by copyright owners to identify or protect copyrighted works 
and— 

(A) have been developed pursuant to a broad consensus of copyright owners and service 
providers in an open, fair, voluntary, multi-industry standards process; 

(B) are available to any person on reasonable and nondiscriminatory terms; and 

(C) do not impose substantial costs on service providers or substantial burdens on their 
systems or networks. 

* * * 

 (k) Definitions.— 

(1) Service provider.— 

(A) As used in subsection (a), the term “service provider” means an entity offering the 
transmission, routing, or providing of connections for digital online communications, 
between or among points specified by a user, of material of the user’s choosing, without 
modification to the content of the material as sent or received. 

(B) As used in this section, other than subsection (a), the term “service provider” means a 
provider of online services or network access, or the operator of facilities therefor, and 
includes an entity described in subparagraph (A). 

(2) Monetary relief.— As used in this section, the term “monetary relief” means damages, 
costs, attorneys’ fees, and any other form of monetary payment. 

(l) Other Defenses Not Affected.— The failure of a service provider’s conduct to qualify for 
limitation of liability under this section shall not bear adversely upon the consideration of a defense 
by the service provider that the service provider’s conduct is not infringing under this title or any 
other defense. 

(m) Protection of Privacy.— Nothing in this section shall be construed to condition the applicability 
of subsections (a) through (d) on— 

(1) a service provider monitoring its service or affirmatively seeking facts indicating infringing 
activity, except to the extent consistent with a standard technical measure complying with the 
provisions of subsection (i); or 

(2) a service provider gaining access to, removing, or disabling access to material in cases in 
which such conduct is prohibited by law. 

(n) Construction.— Subsections (a), (b), (c), and (d) describe separate and distinct functions for 
purposes of applying this section. Whether a service provider qualifies for the limitation on liability 
in any one of those subsections shall be based solely on the criteria in that subsection, and shall not 
affect a determination of whether that service provider qualifies for the limitations on liability under 
any other such subsection. 

* * * 
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 § 1201. Circumvention of copyright protection systems 

(a) Violations Regarding Circumvention of Technological Measures.-(1)(A) No person shall 
circumvent a technological measure that effectively controls access to a work protected under this 
title. . . . 

* * * 

 (2) No person shall manufacture, import, offer to the public, provide, or otherwise traffic in 
any technology, product, service, device, component, or part thereof, that- 

(A) is primarily designed or produced for the purpose of circumventing a technological 
measure that effectively controls access to a work protected under this title; 

(B) has only limited commercially significant purpose or use other than to circumvent a 
technological measure that effectively controls access to a work protected under this title; 
or 

(C) is marketed by that person or another acting in concert with that person with that 
person's knowledge for use in circumventing a technological measure that effectively 
controls access to a work protected under this title. 

(3) As used in this subsection- 

(A) to "circumvent a technological measure" means to descramble a scrambled work, to 
decrypt an encrypted work, or otherwise to avoid, bypass, remove, deactivate, or impair a 
technological measure, without the authority of the copyright owner; and 

(B) a technological measure "effectively controls access to a work" if the measure, in the 
ordinary course of its operation, requires the application of information, or a process or a 
treatment, with the authority of the copyright owner, to gain access to the work. 

(b) Additional Violations.-(1) No person shall manufacture, import, offer to the public, provide, or 
otherwise traffic in any technology, product, service, device, component, or part thereof, that- 

(A) is primarily designed or produced for the purpose of circumventing protection 
afforded by a technological measure that effectively protects a right of a copyright owner 
under this title in a work or a portion thereof; 

(B) has only limited commercially significant purpose or use other than to circumvent 
protection afforded by a technological measure that effectively protects a right of a 
copyright owner under this title in a work or a portion thereof; or 

(C) is marketed by that person or another acting in concert with that person with that 
person's knowledge for use in circumventing protection afforded by a technological 
measure that effectively protects a right of a copyright owner under this title in a work or 
a portion thereof. 

(2) As used in this subsection- 

(A) to "circumvent protection afforded by a technological measure" means avoiding, 
bypassing, removing, deactivating, or otherwise impairing a technological measure; and 
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(B) a technological measure "effectively protects a right of a copyright owner under this 
title" if the measure, in the ordinary course of its operation, prevents, restricts, or 
otherwise limits the exercise of a right of a copyright owner under this title. 

(c) Other Rights, Etc., Not Affected.-(1) Nothing in this section shall affect rights, remedies, 
limitations, or defenses to copyright infringement, including fair use, under this title. 

(2) Nothing in this section shall enlarge or diminish vicarious or contributory liability for 
copyright infringement in connection with any technology, product, service, device, 
component, or part thereof. 

(3) Nothing in this section shall require that the design of, or design and selection of parts and 
components for, a consumer electronics, telecommunications, or computing product provide for 
a response to any particular technological measure, so long as such part or component, or the 
product in which such part or component is integrated, does not otherwise fall within the 
prohibitions of subsection (a)(2) or (b)(1). 

(4) Nothing in this section shall enlarge or diminish any rights of free speech or the press for 
activities using consumer electronics, telecommunications, or computing products. 

(d) Exemption for Nonprofit Libraries, Archives, and Educational Institutions.- 

(1) A nonprofit library, archives, or educational institution which gains access to a commercially 
exploited copyrighted work solely in order to make a good faith determination of whether to acquire 
a copy of that work for the sole purpose of engaging in conduct permitted under this title shall not be 
in violation of subsection (a)(1)(A). A copy of a work to which access has been gained under this 
paragraph- 

(A) may not be retained longer than necessary to make such good faith determination; 
and 

(B) may not be used for any other purpose. 

(2) The exemption made available under paragraph (1) shall only apply with respect to a work 
when an identical copy of that work is not reasonably available in another form. 

(3) A nonprofit library, archives, or educational institution that willfully for the purpose of 
commercial advantage or financial gain violates paragraph (1)- 

(A) shall, for the first offense, be subject to the civil remedies under section 1203; and 

(B) shall, for repeated or subsequent offenses, in addition to the civil remedies under 
section 1203, forfeit the exemption provided under paragraph (1). 

(4) This subsection may not be used as a defense to a claim under subsection (a)(2) or (b), nor 
may this subsection permit a nonprofit library, archives, or educational institution to 
manufacture, import, offer to the public, provide, or otherwise traffic in any technology, 
product, service, component, or part thereof, which circumvents a technological measure. 

(5) In order for a library or archives to qualify for the exemption under this subsection, the 
collections of that library or archives shall be- 

(A) open to the public; or 
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(B) available not only to researchers affiliated with the library or archives or with the 
institution of which it is a part, but also to other persons doing research in a specialized 
field. 

(e) Law Enforcement, Intelligence, and Other Government Activities.-This section does not prohibit 
any lawfully authorized investigative, protective, information security, or intelligence activity of an 
officer, agent, or employee of the United States, a State, or a political subdivision of a State, or a 
person acting pursuant to a contract with the United States, a State, or a political subdivision of a 
State. For purposes of this subsection, the term "information security" means activities carried out in 
order to identify and address the vulnerabilities of a government computer, computer system, or 
computer network. 

(f) Reverse Engineering.-(1) Notwithstanding the provisions of subsection (a)(1)(A), a person who 
has lawfully obtained the right to use a copy of a computer program may circumvent a technological 
measure that effectively controls access to a particular portion of that program for the sole purpose of 
identifying and analyzing those elements of the program that are necessary to achieve interoperability 
of an independently created computer program with other programs, and that have not previously 
been readily available to the person engaging in the circumvention, to the extent any such acts of 
identification and analysis do not constitute infringement under this title. 

(2) Notwithstanding the provisions of subsections (a)(2) and (b), a person may develop and 
employ technological means to circumvent a technological measure, or to circumvent 
protection afforded by a technological measure, in order to enable the identification and 
analysis under paragraph (1), or for the purpose of enabling interoperability of an 
independently created computer program with other programs, if such means are necessary to 
achieve such interoperability, to the extent that doing so does not constitute infringement under 
this title. 

(3) The information acquired through the acts permitted under paragraph (1), and the means 
permitted under paragraph (2), may be made available to others if the person referred to in 
paragraph (1) or (2), as the case may be, provides such information or means solely for the 
purpose of enabling interoperability of an independently created computer program with other 
programs, and to the extent that doing so does not constitute infringement under this title or 
violate applicable law other than this section. 

(4) For purposes of this subsection, the term "interoperability" means the ability of computer 
programs to exchange information, and of such programs mutually to use the information 
which has been exchanged. 

(g) Encryption Research.- 

(1) Definitions.-For purposes of this subsection- 

(A) the term "encryption research" means activities necessary to identify and analyze 
flaws and vulnerabilities of encryption technologies applied to copyrighted works, if 
these activities are conducted to advance the state of knowledge in the field of encryption 
technology or to assist in the development of encryption products; and 

(B) the term "encryption technology" means the scrambling and descrambling of 
information using mathematical formulas or algorithms. 

(2) Permissible Acts of Encryption Research.-Notwithstanding the provisions of subsection 
(a)(1)(A), it is not a violation of that subsection for a person to circumvent a technological 
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measure as applied to a copy, phonorecord, performance, or display of a published work in the 
course of an act of good faith encryption research if- 

(A) the person lawfully obtained the encrypted copy, phonorecord, performance, or 
display of the published work; 

(B) such act is necessary to conduct such encryption research; 

(C) the person made a good faith effort to obtain authorization before the circumvention; 
and 

(D) such act does not constitute infringement under this title or a violation of applicable 
law other than this section, including section 1030 of title 18 and those provisions of title 
18 amended by the Computer Fraud and Abuse Act of 1986. 

(3) Factors in Determining Exemption.-In determining whether a person qualifies for the 
exemption under paragraph (2), the factors to be considered shall include- 

(A) whether the information derived from the encryption research was disseminated, and 
if so, whether it was disseminated in a manner reasonably calculated to advance the state 
of knowledge or development of encryption technology, versus whether it was 
disseminated in a manner that facilitates infringement under this title or a violation of 
applicable law other than this section, including a violation of privacy or breach of 
security; 

(B) whether the person is engaged in a legitimate course of study, is employed, or is 
appropriately trained or experienced, in the field of encryption technology; and 

(C) whether the person provides the copyright owner of the work to which the 
technological measure is applied with notice of the findings and documentation of the 
research, and the time when such notice is provided. 

(4) Use of Technological Means for Research Activities.- Notwithstanding the provisions of 
subsection (a)(2), it is not a violation of that subsection for a person to- 

(A) develop and employ technological means to circumvent a technological measure for 
the sole purpose of that person performing the acts of good faith encryption research 
described in paragraph (2); and 

(B) provide the technological means to another person with whom he or she is working 
collaboratively for the purpose of conducting the acts of good faith encryption research 
described in paragraph (2) or for the purpose of having that other person verify his or her 
acts of good faith encryption research described in paragraph (2). 

(5) Report to Congress.-Not later than 1 year after the date of the enactment of this chapter, the 
Register of Copyrights and the Assistant Secretary for Communications and Information of the 
Department of Commerce shall jointly report to the Congress on the effect this subsection has 
had on- 

(A) encryption research and the development of encryption technology; 

(B) the adequacy and effectiveness of technological measures designed to protect 
copyrighted works; and 
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(C) protection of copyright owners against the unauthorized access to their encrypted 
copyrighted works. 

The report shall include legislative recommendations, if any. 

* * * 

  2. Integrity of copyright management information 

(a) False Copyright Management Information.-No person shall knowingly and with the intent to 
induce, enable, facilitate, or conceal infringement- 

(1) provide copyright management information that is false, or 

(2) distribute or import for distribution copyright management information that is false. 

(b) Removal or Alteration of Copyright Management Information.-No person shall, without the 
authority of the copyright owner or the law- 

(1) intentionally remove or alter any copyright management information, 

(2) distribute or import for distribution copyright management information knowing that the 
copyright management information has been removed or altered without authority of the 
copyright owner or the law, or 

(3) distribute, import for distribution, or publicly perform works, copies of works, or 
phonorecords, knowing that copyright management information has been removed or altered 
without authority of the copyright owner or the law,  

knowing, or, with respect to civil remedies under section 1203, having reasonable grounds to know, 
that it will induce, enable, facilitate, or conceal an infringement of any right under this title. 

(c) Definition.-As used in this section, the term "copyright management information" means any of 
the following information conveyed in connection with copies or phonorecords of a work or 
performances or displays of a work, including in digital form, except that such term does not include 
any personally identifying information about a user of a work or of a copy, phonorecord, 
performance, or display of a work: 

(1) The title and other information identifying the work, including the information set forth on a 
notice of copyright. 

(2) The name of, and other identifying information about, the author of a work. 

(3) The name of, and other identifying information about, the copyright owner of the work, 
including the information set forth in a notice of copyright. 

(4) With the exception of public performances of works by radio and television broadcast 
stations, the name of, and other identifying information about, a performer whose performance 
is fixed in a work other than an audiovisual work. 
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(5) With the exception of public performances of works by radio and television broadcast 
stations, in the case of an audiovisual work, the name of, and other identifying information 
about, a writer, performer, or director who is credited in the audiovisual work. 

(6) Terms and conditions for use of the work. 

(7) Identifying numbers or symbols referring to such information or links to such information. 

(8) Such other information as the Register of Copyrights may prescribe by regulation, except 
that the Register of Copyrights may not require the provision of any information concerning the 
user of a copyrighted work. 

* * * 

 § 1203. Civil remedies 

(a) Civil Actions.-Any person injured by a violation of section 1201 or 1202 may bring a civil action 
in an appropriate United States district court for such violation. 

(b) Powers of the Court.-In an action brought under subsection (a), the court- 

(1) may grant temporary and permanent injunctions on such terms as it deems reasonable to 
prevent or restrain a violation, but in no event shall impose a prior restraint on free speech or 
the press protected under the 1st amendment to the Constitution; 

(2) at any time while an action is pending, may order the impounding, on such terms as it 
deems reasonable, of any device or product that is in the custody or control of the alleged 
violator and that the court has reasonable cause to believe was involved in a violation; 

(3) may award damages under subsection (c); 

(4) in its discretion may allow the recovery of costs by or against any party other than the 
United States or an officer thereof; 

(5) in its discretion may award reasonable attorney's fees to the prevailing party; and 

(6) may, as part of a final judgment or decree finding a violation, order the remedial 
modification or the destruction of any device or product involved in the violation that is in the 
custody or control of the violator or has been impounded under paragraph (2). 

(c) Award of Damages.- 

(1) In General.-Except as otherwise provided in this title, a person committing a violation of 
section 1201 or 1202 is liable for either- 

(A) the actual damages and any additional profits of the violator, as provided in 
paragraph (2), or 

(B) statutory damages, as provided in paragraph (3). 

(2) Actual Damages.-The court shall award to the complaining party the actual damages 
suffered by the party as a result of the violation, and any profits of the violator that are 
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attributable to the violation and are not taken into account in computing the actual damages, if 
the complaining party elects such damages at any time before final judgment is entered. 

(3) Statutory Damages.-(A) At any time before final judgment is entered, a complaining party 
may elect to recover an award of statutory damages for each violation of section 1201 in the 
sum of not less than $200 or more than $2,500 per act of circumvention, device, product, 
component, offer, or performance of service, as the court considers just. 

(B) At any time before final judgment is entered, a complaining party may elect to 
recover an award of statutory damages for each violation of section 1202 in the sum of 
not less than $2,500 or more than $25,000. 

(4) Repeated Violations.-In any case in which the injured party sustains the burden of proving, 
and the court finds, that a person has violated section 1201 or 1202 within three years after a 
final judgment was entered against the person for another such violation, the court may 
increase the award of damages up to triple the amount that would otherwise be awarded, as the 
court considers just. 

(5) Innocent Violations.- 

(A) In General.-The court in its discretion may reduce or remit the total award of 
damages in any case in which the violator sustains the burden of proving, and the court 
finds, that the violator was not aware and had no reason to believe that its acts constituted 
a violation. 

(B) Nonprofit Library, Archives, Educational Institutions, or Public Broadcasting 
Entities.- 

(i) Definition.-In this subparagraph, the term "public broadcasting entity" has the 
meaning given such term under section 118(g). 

(ii) In general.-In the case of a nonprofit library, archives, educational institution, 
or public broadcasting entity, the court shall remit damages in any case in which 
the library, archives, educational institution, or public broadcasting entity sustains 
the burden of proving, and the court finds, that the library, archives, educational 
institution, or public broadcasting entity was not aware and had no reason to 
believe that its acts constituted a violation. 

 § 1204. Criminal offenses and penalties 

(a) In General.-Any person who violates section 1201 or 1202 willfully and for purposes of 
commercial advantage or private financial gain- 

(1) shall be fined not more than $500,000 or imprisoned for not more than 5 years, or both, for 
the first offense; and 

(2) shall be fined not more than $1,000,000 or imprisoned for not more than 10 years, or both, 
for any subsequent offense. 

(b) Limitation for Nonprofit Library, Archives, Educational Institution, or Public Broadcasting 
Entity.-Subsection (a) shall not apply to a nonprofit library, archives, educational institution, or 
public broadcasting entity (as defined under section 118(g)). 
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* * * 

 


